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ENQUIRY 

Into  the  Question, 

* 

Whether  JURIES  are,  or  are  not, 

JUDGES  of  LAW, 


As  well  as  of  FACT; 


With  a  particular  Reference  to 

The  C  a  s  e  of  LIBELS. 

*  *•  1  i 

Among  other  Devices  to  undermine  the  Rights  and 
Power  of  Juries,  and  render  them  infignificant, 
there  has  been  an  Opinion  advanced ,  That  they  are 
only  fudges  of  Fadt,  and  not  at  all  to  confider  the 

Law.  Vet.  Auth. 

IVe  ynay  conclude ,  that  the  Liberty  of  Britain  is  gone 
for  evei\  whenever  any  Attempts  to  wrejl  away  the 
Liberty  of  the  Prefs  Jhall  fucceed,  Hume. 
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PREFACE. 

.  *•  ** 


TiifjE  following  is  an  attempt  to¬ 
wards  an  Examination  into  the  juft 
grounds  of  a  propoftion ,  which  hath  been 
advanced  by  J'ome  fages  of  the  law ,  and 
aft'ented  to  by  many  other  perfons ;  but  which 
the  Writer  of  this  little  fraffi  apprehends 
to  be  falfe  in  it f elf  and  of  the  mof  dan¬ 
gerous  confequence  with  refpedl  to  public 
liberty  in  general ,  and  the  Liberty  of 
the  Prefs  in  particular .  If  the  light  in 
which  he  confders  it  be  a  juft  one ,  ?io 
fubjefl  can  be  more  worthy  of  the  public 
attention .  It  is  obferved  by  Mr.  Hu7?ie9 
that  whenever  any  attempts  to  wreft  from 
us  the  Liberty  of  the  Prefs  ftiall  fucceedy 
we  may  then  conclude ,  that  the  liberty  of 
Britain  is  gone  for  ever .  And  though 
the  freedom  of  the  prefs  ?n ay  often  dege¬ 
nerate  into  a  cenfurable  licentioufnejs ,  yet 
it  is  certainy  that  a  free  people  have  much 
more  danger  to  apprehend  from  a  reftraint 

a  of 


<  err  t  r  r 
<<  ff  rr  rtf  r  i 

f  t  ter  ffrr  < 

f  r  (  t  f  f  «  r  f  f(  i 

c  cce  rf  r  f  e  r  i 


•  •  •  •  •  # 
•  •  • 

•  •  •  •  • 


f  f  f  r:  *rrv*#  1  •••••# 

‘  r  f  f  M  *  1  •  I  •  V4  •  {•  ♦  •  ! 

of' the  'Liberty  of  the  Prefs  l  than  from  any , 
even  the  worft  abufe  of  it . 

The  ingenious  author  juft  quoted ,  ob- 
fervesy  that,  “  ’ tis  fujfciently  known , 
££  that  defpotic  power  would  Jteal  in  upon 
££  iiSy  were  we  not  extremely  watchful  to 
££ prevent  its  progrefs ;  and  were  there  not 
an  eafy  method  of  conveying  the  alarum 
66  from  one  end  of  the  kingdom  to  the 
other .  The  fpirit  of  the  people  mujl 
“frequently  be  roifed  to  curb  the  ambition 
of  the  court  i  and  the  dread  of  roufing 
5C  this  fpirit y  mufi  be  employed  to  prevent 
“  that  ambition .  And  nothing  is  fo  ef- 
fedtual  to  this  purpofe  as  the  Liberty  of 
“  the  Prefs ;  by  which  all  the  learning, 
cc  wit,  and  genius  of  the  nation ,  may  be 
employed  on  the  fide  of  liberty ,  and 
every  one  animated  to  its  defence 

That  the  freedom  of  the  Prefs  may , 
and  fometimes  does,  degenerate  into  licen - 
iioufnefsy  cannot  be  difputed ;  but  the  laws 
againjl  fedition  and  libelling  are  already 
amply  fu  jicienty  and  much  too  firong  to 
be  l ft  to  the  arbitrary  decifion  of  any  Lord 
Chief  fufrice.  The  liberty  which  this  na¬ 
tion  enjoys ,  has  rendered  it  the  admiration 
and  the  envy  of  Europe ;  the  man  who  is 
mfenjible  of  its  value  and  its  importance ,  is 
unworthy  to  live  in  a  free  country .  With 
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the  Liberty  of  the  Prefs  in  particular , 
Civil  Liberty  in  general  is  clojely  and  in - 
feparably  connected:  they  will  fiand  or 
fall  together .  ns  not ,  then ,  fufl'er 

our  opinion  of  the  value  of  this  inefiimable 
Privilege  to  be  lefjened ,  becaufe  it  is  attend¬ 
ed,  as  every  thing  human  is,  with  fome  in¬ 
conveniences  ;  but  which  are  infinitely- 
overbalanced  by  its  advantages ;  nor  let 
us  fuffer  that  Liberty,  for  which  our  gal¬ 
lant  anceflors  have  fo  often  and  Jo  nobly 
hazarded  their  lives  and  fortunes ,  to  be 
wrefted  from  us  by  the  quibbling  of  law¬ 
yers . 

Whether  in  the  following  pages  any 
light  is  thrown  upon  the  fubjeffi  which  is 
attempted  to  be  invefigated,  the  Public 
will  determine .  They  are  not  written  to 
ferve  the  purpofes  of  any  party  5  nor  has 
the  Writer,  in  what  he  has  advanced,  been 
influenced  by  any  motives ,  but  the  love  of 
Freedom ,  and  of  his  Country . 
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X 

THE  Importance  and  Advantages 
which  arife  to  the  liberties  of  the 
fubjedt,  from  trials  by  jury,  are  fo 
univerfally  acknowledged,  that,  to  Ettglijh- 
men,  it  may  be  prefumed,  little  need  be  faid 
upon  that  head.  This  great  privilege  has 
ever  been  the  pride  and  the  boaft  of  our  an- 
cedors ;  it  has  excited  the  higheft  applaufe, 
and  been  the  admiration  of  foreigners ;  and 
is  judly  confidered  as  the  greated  fecurity 
of  our  lives  and  properties,  and  the  bed  de¬ 
fence  againft  Tyranny  and  Arbitrary  Power. 

But  this  great  privilege,  though  too 
ftrong  to  be  battered  down,  may  yet  be  fo 
undermined  by  fubtle  pretences,  as  to  be  ren¬ 
dered,  in  many  cafes,  of  very  little  worth. 
In  particular,  fome  portions  have  been  laid 
down  by  certain  Lawyers,  with  refpedt  to 
the  dodtrine  of  libels,  which  have  the  mod 
fatal  afpedt  upon  the  liberty  of  the  prefs ;  if 
they  do  not  tend  to  a  total  annihilation  of  it. 
Thus  it  hath  fometimes  been  afierted,  from 
Our  benches  of  j uftice,  and  again  repeated 
at  a  period  of  time  not  very  remote  from 
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die  pretend  that  jurymen,  particularly  in  the* 
cafe  of  libels,  are  judges  of  the  Fa5l  onlyr 
and  not  of  the  Law .  That  is,  that  if  any. 
man  is  charged  in  any  information  or  in¬ 
dictment,.  with  writing,  printing,  or  pub- 
lifhing,.  any  book,  pamphlet,  or  paper,  which 
is  in  fuch  information  or  indictment  Ailed  a 
libel,  it  is  not  the  bufmefs  of  the  jury  to 
enquire,  whether  fuch  book,  pamphlet,  or 
paper,  really  be  a-  libel,  or  not  but  only 
into  the  Ample  matter  of  fact,  whether 
the  perfon  fo  charged  be  the  author,  printer,, 
or  pu blither  of  fuch  book,  pamphlet,  or  pa¬ 
per-,  and  to  leave  the  matter  of  the  libel, 
the  determination  whether  it  be  a  libel  or 
Hot,  entirely  to  the  Court. 

But  if  this  principle  be  once  admitted,  a 
Very  moderate  degree  of  reflexion  may  be 
fufficient  to  convince  usy  that  for  the  people 
of  England  then  to  pretend  to  be  in  pofleflion 
of  a  freedom  of  the  prefs,  would  be  ridiculous. 
They  would  then  have  nolibertyofthePrefs,but 
what  the  judges  of  the  court  of  King’s  Bench 
might  think  proper  to  grant  them;  who,  if 
they  were  influenced  by  any  the  moft  infa¬ 
mous  and  corrupt  miniitry,  or  by  any  other 
motive,  might  punifh  as  a  violator  of  the. 
laws,  any  author,  printer,  or  publifher,  for 
writing,  printing,  or  pubhfhing,  any  book, 
©r  paper  whatever,  which  they  might  be  dif- 
pleafed  with,  and  think  proper  to  declare  a, 
libel.  This  then  being  the  natural,  the  un¬ 
avoidable  coniequence  cf  this  pofition,  Thar 
jurymen  are  not,  in  theft*  cafes,  to  jjudge  of 
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tjbe  law,  as  well  as  of  the  fact  ;  a  pofition  re¬ 
plete  with  the  moft  fatal  confequences  to  the 
liberties  of  this  kingdom  ;  it  is  of  the  high- 
eft  importance  to  enquire,  whether  it  has 
any  juft  foundation  in  law  or  in  reaion, 

Nov/  that  jurymen  have  a  legal  right  to 
determine  the  matter  of  law,  as  well  as  the 
matter  of  fact,  in  the  cafe  of  libels,  and  in 
other  cafes,  if  they  think  proper,  appears 

very  clear. - In  Magna  Chart  a,  cap.  29. 

it  is  declared,  ^  that  no'  freeman  fnall  be 
“  taken,  or  imprifoned,  nor  be  diffeized  of 
cc  his  freehold,  or  liberties,,  or  free  cuftoms, 
<c  or  be  out-lawed,  or  any  other  way  deftroy- 
iC  ed ;  nor  fhall  we  pafs  upon  him,  or  con- 
6<  demn  him,  but  by  the  lawful  judgment 
“  of  his  peers,  That  is,  that  no  man 

can  be  legally  punifhed,  in  any  way  what¬ 
ever,  without  a  fair  trial  by  a  jury  of  twelve 
men ;  and  without  their  finding  him  guilty 
of  fome  crime  which  the  law  declares  pu- 
niftiable.  It  cannot  be  fuppofed  to  be  con¬ 
fident  with  this,  that  any  jury  fhould  be  ar¬ 
bitrarily  diredted  to  bring  any  man  in  guil¬ 
ty,  when  they  are  not  convinced  in  their  own 
minds,  whether  the  adlion  the  accufed  per- 
fon  is  charged  with  be  a  crime  or  not.  No 
man  (fays  Magna  Charta)  fnall  be  punifhed, 
but  by  the  lawful  judgment  of  his  'peers  ;  it  fol¬ 
lows  then  that  they  are  his  proper  judges; 
judges  not  in  part  only,  but  of  the  whole 
matter;  judges  not  only  whether  he  hath 
been  guilty  of  the  action  alledged  againft 
him,  but  whether  he  hath  been  guilty  of  a 
-crime, 
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<c  A  Jury  of  twelve  men  (fays  Lord  Chief 
“  JufticeCoke)  are,  by  our  law,  the  only  pro- 
<c  perjudgesofthe  matter  in  iffue  before  them,” 
And  that  great  oracle  of  law,  Littleton,  de¬ 
clares,  §  3 68.  “  That  if  a  jury  will  take 
“  upon  them  the  knowledge  of  the  law  up- 
cc  on  the  matter,  they  may.”  To  which 
Coke,  in  his  Comment  thereupon,  agrees  *, 
and  we  have,  to  the  fame  purpofe,  the  opi¬ 
nion  of  a  very  refpedtable  gentleman,  who 
holds,  at  this  time,  one  of  the  higheft  Na¬ 
tions  in  the  law,  and  who  is  as  much  diftin- 
guifhed  by  his  knowledge  in  his  profefiion, 
as  by  his  integrity  and  uprightnefs. 

And  it  is  notorious,  that,  in  many  cafes, 
juries  do  conflantly  judge  of  matters  of  law, 
as  well  as  fad:.  When  perfons  are  indicded 
for  Murther,  it  is  a  matter  of  law,  whether 
the  addon  committed,  provided  the  fad:  be 
proved,  fall  under  the  denomination  of  Mur¬ 
ther,  Man  Jluughter ,  Chance-medley ,  or  Self- 
defence  ;  and  yet  thefe  matters  of  law  are  de¬ 
termined  by  the  jury.  The  court  inform 
the  jury,  what  it  is  that  conftitutcs  an  addon 
Murder ,  Manslaughter ,  &c.  and  the  jury 
themfelves  apply  thefe  general  principles  of 
law  to  the  particular  fad:  which  they  are 
appointed  to  try,  and  then  bring  in  their 
verdift  according  to  their  own  judgments. 
All  that  the  judges  do  (fays  an  old  aur 
“  thor  *)  is  but  advice,  though  in  matter  of 
“  law  \  and  it  is  the  jury  only  that  judges 
one  guilty,  or  not  guilty  of  murder, 

*  See  a  Guide  to  Englifh  Juries,  publi filed  ip  1682. 
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And  in  moil  general  iftues,  as  upon  Not 
Guilty  pleaded  in  TrefpafTes,  Breaches  of  the 
peace,  or  Felonies,  though  it  be  matter  in 
law  whether  the  party  be  a  trefpafier,  a 
breaker  of  the  peace,  or  a  felon  ;  yet  the 
jury  do  not  find  the  fadt  of  the  cafe  by  itfelf, 
leaving  the  law  to  the  court ;  but  find  the 
party  guilty  or  not  guilty  generally.  “  The 
ct  law  (fays  the  author  juft  quoted)  confi- 
“  dering  the  great  burden  that  lies  upon 
“  the  confciences  of  jurymen,  has  favoured 
<(  them  with  this  liberty.  They  may  take 
#i  upon  them  the  knowledge  of  what  the 
“  law  is  in  the  matter ,  or  upon  the  truth 
w  of  the  fadl,  as  well  as  the  knowledge  of 
**  the  fadl ;  and  fo  give  in  a  verdidt  gene- 
**  rally,  that  the  Defendant  is  guilty ,  or  not” 
And  indeed  even  the  very  cuftom  of  bring- 
ing  in  fpecial  verdidts,  in  thofe  nice  and  intri¬ 
cate  cafes  in  which  juries  will  not  venture  to  take 
upon  themfelves  the  knowledge  of  the  law, 
but  chyfe  to  leave  it  to  the  determination  of 
the  judges,  appears  to  be  a  proof  that,  in, 
other  cafes,  they  do  take  upon  themfelves  the 
determination  of  it, 

e 

Now  if  it  appears  to  be  the  cuftom  and 
the  right  of  juries  to  determine  the  matter 
of  law  in  other  matters,  what  reafon  can  be 
aftigned,  why  this  right  fhould  be  taken 
from  them  in  the  cafe  of  libels  only  ?  “  A- 
“  mong  other  devices  (fays  another  old  au~ 
**  thor  * )  to  undermine  the  rights  and  power 

*  Engliih  Liberties,  or  Free-born  Subject's,  Inheri¬ 
tance,  p,  \zy  _ 

«  of 


[  *4  3 

u  of  juries,  and  render  them  infignificant, 

there  has  been  an  opinion  advanced,  That 
“  they  are  only  judges  of  fadt,  and  not  at 
“  all  to  confider  the  law. - Thus  fome 

people  argue  *,  but  it  is  an  apparent  trap 
44  at  once  to  perjure  innocent  juries,  and 
44  render  them  fo  far  from  being  of  good 
44  ufe,  as  to  be  only  tools  of  oppreflion,  to 
44  ruin  and  murder  their  innocent  neighbours 
44  with  the  greater  formality.” 

It  appears  clearly  from  the  defign  of  the  in- 
ftitution  of  juries,  and  from  the  declarations  of 
the  greateft  lawyers,  that  the  jurors  are  the 
-only  proper  judges  of  the  matters  which 

they  are  appointed  to  try.  44  Whether - - 

44  an  adb  was  done  in  fuch  or  fuch  a  manner, 
44  (fays  Sir  John  Hawles  *),  or  to  fuch  or 
44  fuch  an  intent ,  the  jurors  are  judges.  For 
44  the  court  is  not  judge  of  thefe  matters, 
44  which  are  evidence  to  prove  or  difprove 
44  the  thing  in  iffue.  And  therefore  the  wit- 
•*4  nefies  are  always  ordered  to  direft  their 
44  fpeech  to  the  jury  *,  they  being  the  proper 
44  judges  of  their  teftimony.  And  in  all 
44  pleas  of  the  crown,  the  prifoner  is  faid  to 
64  put  himfelf  for  trial  upon  his  country  \  which 
44  is  explained  and  referred  by  the  clerk  of 
44  the  court,  to  be  meant  of  the  jury,  fay- 
44  ing  to  them,  which  country  you  are”  It 
being  then  manifeftly  the  right,  and  the  du¬ 
ty  of  jurymen,  to  judge  entirely  of  the  whole 
matter  before  them,  it  is  eafy  to  fee  what  is 

*  See  a  Dialogue  between  a  Barrifter  at  Law  and  a 
Jury -man. 
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the  proper  bufinefs  of  the  judge.  He  is  to 
ffate  the  law  to  the  jury,  and  he  may  deli¬ 
ver  his  opinion ,  where  the  cafe  is  difficult ; 
but  they  are  under  no  kind  of  obligation  to 
be  guided  implicitly  by  that  opinion.  The 
office  of  a  judge.  Coke  obferves,  is  jus  di - 
c ere,  not  jus  dare y  not  to  make  any  law  by 
ftrains  of  wit,  or  forced  interpretations-,  but 
plainly  and  impartially  to  declare  the  law  al¬ 
ready  eftabliffied.  And  the  jury  are  to  ap¬ 
ply  the  general  rules  and  maxims  of  law,  or 
any  particular  ftatute  or  ftatutes,  to  the  par¬ 
ticular  fadb  which  is  the  objedt  of  their  en¬ 
quiry.  This  being  the  cafe,  the  duty  of  a 
judge,  in  the  bufinefs  of  libels,  as  well  as  of 
other  matters,  is  very  plain :  He  is  to  in¬ 
form  the  jury  what  the  law  fays  concerning, 
libels,  and  they  are  to  apply  that  law  to  the 
particular  fadt  in  queftion.  This  is  the  me¬ 
thod  in  which  the  judges  adt,  when  they  adt 
rightly,-  in  other  matters  and  in  this  man¬ 
ner  they  certainly  ought  to  act  in  the  cafe  of 
libels.  They  are  not  to  didtate  to  the  jury 
what  verdidt  they  arc  to  bring  in;  but  only 
to  inform  their  judgments,  by  inftrudting 
them  in  fuch  points  of  law  as  they,  from 
their  fituation  in  life,  may  reafonablv  be  fup~ 
pofed  to  be  unacquainted  with.  A  judge 
ought  not  to  fay  to  a  jury :  This  book, 

pamphlet,  or  paper,  is  a  libel ;  and  if  yon 
u  are  convinced  that  this  man  wrote,  print- 
4<  ed,  or  publiffied  it,  you  mu  ft  find  him 
“  guilty.”  But  ffionld  firft  declare  to  them, 
what  the  law  fays  concerning  libels ;  and 
then  leave  thta.  to  apply  it  to  the  point  in 

queftion  5 


f  ( 

C  f  c 
c  r 


(  c ,  ( 

C  f  f 


c  (  ,  f  f  r  c 

c  c 


f  r  '  '  f  f  <  ‘<  '<  /  r  f\"  <  f  j  <  [  ‘  /  C  f  c  f  r  f 

c  rft  r  r  (  i  r  c  c  f  fft  !r  J  c  ,  ‘  c 

r  r  c  c  r  r  c  r 


'  f  , r  r  c  r  c  c  t 

t  c  f  f  (  *  r 

r  i  r  f  f  <  <  <  c  , 
c  f  t  (  f  r  r  t  ,  c 

f  f  (  (  f  f  f  r  t  t  (  t 


(  < 
r  f 
f  c  r 


[  16  ] 

queftion ;  to  enquire  whether  the  particular 
a<ftion  with  which  the  accufed  perfon  is  charg¬ 
ed,  be  a  breach  of  the  laws;  and  then  to  en¬ 
quire  whether  he  is  guilty  of  that  breach  ? 
And  it  is  therefore  clear,  that,  as  the  jurors 
are  the  proper  legal  judges  of  the  whole  mat¬ 
ter,  they  ought  not  to  bring  in  any  man 
guilty,  in  any  cafe,  upon  the  mere  ipfe  dixit 
of  a  judge,  nor  unlefs  the  guilt  of  the  perfon 
they  are  appointed  to  try,  be  made  evident 
to  them .  If  no  evidence  is  produced  fufficient 
to  convince  them,  that  the  perfon  has  been 
guilty  of  a  criminal  a£tion,  of  an  aflion  which 
is  contrary  to  the  laws-,  they  ought,  in  fuch 
cafe,  to  acquit  him  for  want  of  fufficient 
evidence-,  nor  ought  they  ever  to  bring  in  a 
man  guilty  of  a  crime,  merely  becaufe  he  is 
proved  to  have  committed  the  fimple  fa£t 
with  which  he  is  charged,  unlefs  they  are 
convinced,  that  the  commiffion  of  that  fa6b 
is  a  crime,  a  violation  of  the  laws.  “  If  mere¬ 
ly  in  compliance  (fays  Sir  John  Hawles) 
becaufe  the  judge  fays  thus ,  or  thus ,  a 
jury  fhall  give  a  verdi6l,  though  fuch  a 
verdict  fhould  happen  to  be  right,  true, 
and  juft  -,  yet  they,  being  not  allured  it  is 
fo ,  from  their  own  underftanding,  are  for - 
fwomr  at  leaft  in  foro  confcientia”  Nor 
ought  any  jury,  in  libels,  or  in  other  cafes, 
to  be  influenced  by  either  judges,  or  coun- 
fel,  who  torture  fentences  in  any  book,  or 
paper,  ftiled  a  libel,  into  a  bad  fenfe,  when 
they  are  capable  of  bearing  a  good  one  \ 
for  it  is  a  maxim  in  law,  that  Verb  a  accipienda 
funt  in  mi  tier:  fen  fa  words  are  to  be  taken  in 
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that  fenfe  which  is  moft  innocent.  Ancf 
every  jury  fhould  remember,  that  they  may 
f refume  nothing  but  innocency ;  and  that 
they  ought  to  do,  until  the  contrary  be 
proved. 


In  the  well-known  cafe  of  Penn  and 
Mead ,  Sir  John  Howei,  the  then  Recorder, 
in  humming  up  the  evidence,  faid  to  the  ju¬ 
ry  :  “  Now  we  are  upon  the  matter  of  fa£l., 
tc  which  you  are  to  keep  to,  and  oblerve, 
“  as  what  hath  been  fully  fworn,  at  your 
“  peril/5  As  this  jury  were  not  convinced, 
that  the  fa£t,  with  which  Pen  and  Mead 
were  charged,  was  in  itfelf  a  crime,  they 
wrere  unwilling  -to  condemn  them  :  though, 
attending  to  the  matter  of  faft  only,  they 
could  not  avoid  it,  becaufe  the  fadt  was 
fully  proved.  Willing  therefore  to  follow 
the  inftrudtions  of  the  court,  and,  at  the 
fame  time,  to  clear  their  own  confidences, 
they  brought  in  their  verdidt  only.  Guilty  of 
fpeaking  in  Grace-church-Jlreet.  _  This  verdibt 
the  court  would  not  take,  nor  another  much 
to  the  fame  purpofe,  which  they  gave  into 
the  court  in  writing  •,  and  tho5  the  court  was 
twice  adjourned,  yet  the  jury,  beingdetermin- 
ed  not  to  condemn  men  whom  they  be¬ 
lieved  to  be  innocent  of  any  crime,  did,  at  laft, 
bring  in  their  verdict  limply,  guilty  •,  which 
was  recorded,  and  approved  of.  Here,  it  is 
plain,  the  jury  had  refpedt,  in  their  laft  ver- 
di£t,  entirely  to  the  matter  of  Law  •,  for  of 
the  FaEi  they  had  no  doubt.  And  though 
this  jury  were  afterwards  fined  by  the  court, 
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and  ordered  to  be  imprifoned  till  they  paid 
their  fines  •,  yet  this  fining  and  imprifonment 
were  declared,  by  the  court  of  Common  Pleas , 
to  be  Illegal ;  and  the  jurors  were  releafed, 
and  left  to  the  common  law,  for  remedy  and 
reparation  of  xhe  damages  which  they  had 
fuflained. 

This  jury  certainly  deferved  great  com¬ 
mendation  for  their  courage  and  conftancy ; 
but  yet,  if  they  had  been  better  advifed, 
they  might  have  brought  in  their  verdid 
fimply,  Not  Guilty ,  at  firfl.  For  as  they  were 
not  convinced,  that  Penn  and  Mead  had 
been  guilty  of  any  criminal  or  illegal  adion, 
they  could  not  honeflly  and  confcientioufly 
do  any  thing  but  acquit  them :  for  to  fay, 
that  any  man  is  guilty  of  an  innocent  allion, 
is  abfurd.  But  the  example  of  Penn  and 
Mead’s  jury  in  their  firfl  verdid  namely, 
bringing  in  their  verdid  as  to  the  fad  only, 
as  guilty  of  f peaking  in  Grace-  cburch-ftreety 
has  been,  though  very  wrongly,  followed  by 
later  juries.  Thus  a  jury,  in  the  cafe  of  a  libel, 
have  brought  in  their  verdid  in  this  man¬ 
ner :  Guilty  of  publifhing  the  Freeholder ,  N°, 
40.  C£  Such  a  verbid  (fays  Hawles)  hath 
“  generally  been  refujed  by  the  court,  as  be- 
cc  ing  no  verdiEl\  though,  it  is  faid,  it  was 
lately  allowed  fomewhere  in  a  cafe  that  re - 
u  quired  favour F  We  have  a  much  more 
recent  inftance  of  a  verdid  of  this  kind  be¬ 
ing  accepted  ;  but,  perhaps,  that  alfo  was  a 
cafe  that  required  favour ,  But  jurymen  fhould 
conhderthe  abfurdity  of  endeavouring  to  clear 
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their  conferences  by  fuch  verdicts  ;  becaufe 
if  fuch  a  verdidt  be  taken  and  allowed,  the 
acculed  perfon  is  fubjedt  to  the  fame  pains 
and  penalties*  as  if  the  jury  had  brought  in 
their  verdict  limply  guilty  ;  that  is,  guilty  of 
the  whole  indictment. 

If  a  jury  are  not  convinced,  that  any 
man  is  guilty  of  the  whole  that  is  exhibited 
in  an  indidtment  againlt  him  j  at  lead 
of  all  which  does  materially  conftitute  the 
offence  with  which  he  is  charged  *  they 
have  a  right,  nay,  they  are  bound  by 
their  oaths*,  to  acquit  him.  “  Are  you  not 
iC  fworn  (lays  Hawles)  Fhat  you  will  well 
“  and  truly  try ,  and  true  Deliverance  make  ? 
<c  There  is  none  of  this  itory  of  matter  of 
“  Fatt  diftinguifhed  ixomLaw  in  your  oath. 
<c  But  you  are  well ,  that  is,  fully ,  truly,  and 
“  impartially  to  try  the  prifoner.  So  that  if, 
“  upon  your  canfciences,  and  the  beft  of 
*6  your  under  ft  an  ding,  by  what  is  proved  a- 
6C  gain!!  him,  you  find  he  is  guilty  of  that 
“  crime  wherewith  he  Hands  charged  ;  that  is, 
“  deferving  death,  or  fuch  other  punijhment  as 
“  the  law  inflidts  upon  an  offence  fo  deno- 
“  min  ate  d ;  then  you  are  to  fay,  he  is  guilty. 
46  But  if  you  are  not  fatished,  that  either 
“  the  aft  he  has  committed  was  treafon,  or 
41  other  crime,  (though  it  be  never  fo  often 
iC  called  fo)  ox  that  the  a dt  itfelf,  if  it  were 
“  fo  criminal,  was  not  done  •,  then  what  re- 
“  mains,  but  that  you  are  to  acquit  him  ? 
54  For  the  end  of  juries  is  to  preferve  men 
46  from  oppreftion,  which  may  happen,  as  well 
44  by  mpcfing  or  ruining  them  for  that  as  a 
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6i  crime ,  which  indeed  is  none,  or  at  leaft 
“  not  fuch,  or  fo  great,  as  is  pretended  •,  as 
u  by  charging  them  with  the  commiflion  of 

that,  which,  in  truth,  was  not  committed. 
*•  And  how  do  you  well  and  truly  try,  and 
“  true  deliverance  make ,  when  indeed  you  do 
“  but  deliver  him  up  to  others  to  be  con - 
cc  demned,  for  that  which  you  do  not  believe 
u  to  be  any  crime.” 

It  has  been  faid,  that  the  ufual  epithets,, 
which  are  in  indictments  or  informations  for 
libels,  namely,  that  they  are  falfe,  fcandalous , 
and  malicious  ;  or  feditious ,  and  with  a  defign 
to  raife  infurre  bilious  againjl  the  government , 
&c.  are  only  words  of  courfe,  and  mere 
matter  of  form-,  which  is  not  to  be  attended 
to  :  They  have  been  compared  by  great 
perfonages  in  the  law,  to  the  ufual  phrafe 
in  indictments  for  murder,  being  moved  by  the 
inftigation  of  the  Devilr  and  others  of  that 
kind.  But  a  very  little  confideration  will 
convince  any  impartial  man,  that  this  is  mere 
fophiftry.  Every  man  fees  that  that  phrafe 
juft  mentioned,  and  others  of  that  fort,  are 
mere  words  of  courfe  •,  but  the  other  epi¬ 
thets,  falfe,  fcandalous,  malicious,  feditious, 
&:c.  which  are  ufed  in  informations  for  li¬ 
bels,  are  manifeftly  efjential  words,  which  do 
either  make,  or,  at  leaft,  aggravate  the  crime 
charged.  If  any  man  is  charged,  in  any  in¬ 
formation  or  indictment,  with  writing,  print¬ 
ing,  or  publishing  a  fcandalous,  falfe,  and 
malicious  or  feditious  libel,  and  no  evidence  is 
laid  before  the  jury  of  any  thing  but  the 
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barely  writing,  printing,  or  publifhirtg  fucli 
a  book,  can  a  confcientious  and  intelli¬ 
gent  jury  bring  in  any  man  guilty  upon 
fuch  evidence?  They  certainly  cannot  *  for 
no  evidence  of  guilt  is  laid  before  them. 
Writing,  publifhing,  or  printing  books,  are 
in  themfelves  innocent  adtions  :  it  muft  be 
proved,  therefore,  that  the  books  themfelves 
contain  fomething,  in  its  own  nature,  crimi¬ 
nal ,  or  there  can  be  no  guilt ;  and  that  the 
jury  ought  to  determine,  or  they  determine 
nothing.  And  it  is  indeed  even  a  matter  of 
Faff,  as  well  as  a  matter  of  Law,  whether 
any  book  or  paper  be  falfe ,  fcandalous ,  mali¬ 
cious,  and  feditious,  or  not. 

The  following  are  feme  of  the  arguments 
made  ufe  of  by  Lord  Chief  Juftice  Jeffery s, 
in  his  charge  to  the  jury,  on  the  trial  of 
Sir  Samuel  Rernardifton,  in  the  court  of 
King’s  Bench,  for  a  mifdemeanour,  in  falfly , 
fcandaloufly,  malicioujly ,  and  feditioujly  writing 
and  publifhing  certain  letters,  againft  the 
peace  of  the  King,  his  crown  and  dignity, 
&V.  Thefe  letters  were  never  printed  ;  and 
all  the  publication  which  was  endeavoured  to 
be  proved,  was,  that  they  were  fent  to  the 
Pojt-cffce.  <c  It  hath  been  objedled,  (faidjef- 
<c  ferys)  that  inafmuch  as  the  words  falfly , 
cc  feditioujly ,  malicioujly ,  faffioujly,  and  the  like 
“  words,  are  in  the  information,  they  would 
iC  have  you  believe,  that  there  being  no 
“  evidence  of  any  fuch  thing  as  Faffion , 
“  Malice ,  and  Sedition,  or  that  the  man  did 
C4  it  malicioufly,  and  advifedly,  and  fedki- 
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44  oufty,  (which  are  the  words  in  the  premi* 
44  fes,  as  I  may  call  them,  or  the  preamble 
44  of  the  information)  therefore  they  mull 
44  be  acquitted  of  that  part.  Now  as  to 
44  that,  1  told  them  then,  and  tell  you  now, 
44  gentlemen,  that  no  man  living  can  difco- 
44  ver  the  malicious  evil  defigns  and  inten- 
44  tions  of  any  other  man,  fo  as  to  give  evi- 
44  dence  of  them,  but  by  their  words  and 
44  adtions.  No  man  can  prove  what  I  intend 
44  but  by  my  words  and  adtions.  Therefore 
44  if  one  doth  compafs  and  imagine  the 
44  death  of  the  king,  that,  by  our  law,  is 
44  High-treafon  ;  but  whether  or  no  he  be 
44  guilty  of  this  treafon,  fo  as  to  be  con- 
44  vidted  of  it  by  another,  is  not  proveable, 
44  or  difcovcrable,  but  by  fome  words  or 
44  adtions,  whereby  the  imagination  may  be 
44  manifefted.  And  therefore  my  imagin- 
44  ing,  my  compaffing,  which  is  private  in 
44  my  own  mind,  muft  be  fubmitted  to  the 
44  judgment  that  reafon  and  the  law  pafTeth 
44  upon  my  words  or  adtions  *,  and  then  the 
4t  adticn  itfelf  being  proved,  that  difeovers 
44  with  what  mind  the  thing  was  done.  — 
44  Suppofe  any  man,  without  provocation, 
44  kills  another  ;  the  words  of  the  indidt- 
44  ment  are.  That  he  did  it  malicioufly,  fe- 
44  lonioufly,  not  having  the  fear  of  God  be- 
44  fore  his  eyes,  but  being  moved  and  fe- 
44  duced  by  the  inftigation  of  the  DeviL 
44  Now  all  thefe  things,  whether  he  had  the 
44  fear  of  God  before  hi  seyes,or  not;  orwhe- 
44  ther  he  were  moved  by  the  inftigation  of  the 
44  Devil, and  of  his  malice  fore- thought, or  no ; 
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<c  thefe  cannot  be  known,  till  they  come  to 
be  proved  by  the  aftion  that  is  done.  So 
6C  in  cafe  any  perfon  doth  write  libels,  or 
cc  publifh  any  expreffrons,  which  in  them- 
“  felvcs  carry  fedition,  and  faftion,  and  ill- 
“  will  towards  the  government  ;  I  can* 
not  tell  well  how  to  exprefs  it  otherwile 
in  his  accufation,  than  by  fuch  words,  that 
<c  he  did  it  feditioufly,  faftioufly,  and  mali- 
cioufly.  And  the  proof  of  the  thing  it- 
“  fel",  proves  the  evil  mind  it  was  done 
tc  with.  If,  then,  gentlemen,  you  believe 
the  defendant.  Sir  Samuel  Bernardillon, 
M  did  write  and  publifh  thefe  letters,  that  is 
“  proof  enough  of  the  words  malicioufly,  fe* 
<c  ditioully,  and  faftioufly,  laid  in  the  infor- 
*£  mation  *.  ” 

Arguments  fimilar  to  thefe,  and  almoft 
in  the  fame  words,  have  been  delivered  in 
J^ter  times  from  the  fame  bench.  But  every 
man  mult  fee  the  fallacy  of  them.  In  the 
cafe  Jeffery s  mentions,  of  compaffing  and 
imagining  the  death  of  the  king,  there  muffc 
be  a  proof  of  fome  overt- aft,  or  words,  ox 
writing,  to  evidence  fuch  a  treafonable  de~ 
fign.  In  the  cafe  of  murder,  the  proof  of 
the  aft  itfelf  is  a  fufficient  evidence  of 
guilt ;  becaufe  to  kill  any  man,  unlefs  it  be 
by  accident,  or  in  felf-defence,  is  an  illegal 
and  wicked  aft.  But  the  cafe  of  libels  is  ef~ 
fentially  different.  If,  in  a  trial  for  a  libel, 

*  See  the  Trial  of  Sir  Samuel  Bernardillon,  publilhed 
in  1684,  by  the  authority  of  JefF<?rys  himfelf. 
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nothing  is  proved  but  what  is  called  thefaft, 
namely,  the  writing,  printing,  or  publifhing 
of  a  book  or  paper,  there  is  no  guilt  of  any 
kind  proved  -,  becaufe  thefe  things  are,  in 
themfelves,  innocent  and  indifferent  adlions. 
There  muft,  therefore,  in  any  book  or  paper, 
which  is  ftiled  a  malicious  or  feditious  libel, 
be  fome  evidence  of  malice  or  fedition  laid 
before  the  jury  in  fuch  book  or  paper,  otherr  , 
wife  the  I1  aft  itfelf  is  not  proved  to  them  *, 
for  proving  fimply,  that  a  man  has  publifhed 
a  book  or  paper,  and  proving  that  he 
has  publifhed  a  feditious  or  malicious  lihely 
are  two  difrin<5t  things.  As  writing,  print-  • 
ing,  and  publifhing  books  or  papers  are,  in 
themfelves,  innocent  and  lawful  aftions  ;  if 
it  be  not  proved,  that  fuch  books  or  papers 
are  malicious  or  feditious ,  there  is  no  evidence 
of  any  guilt  at  all.  Nor  ought  it  to  fatisfy 
a  jury,  that  the  judge  tells  them,  that  any 
book  or  paper  is  a  feditious  or  malicious  libel ; 
they  ought  to  be  convinced  themfelves  that 
it  is  fo,  or  they  cannot  honeflly  and  con- 
fcientioufly  pronounce  any  man  guilty, 
whom  they  are  appointed  to  try  for  fuch  an 
offence. 

We  have  one  late  inflance,  and  that  a 
very  noble  one,  of  an  Englifh  jury’s  affert- 
ing  this  their  right,  to  determine  the  matter  of 
Law ,  as  well  as  the  matter  of  Fa  ft.  In 
1752,  Mr.  William  Owen,  bookfeller,  was 
tried,  in  the  court  of  King’s  Bench,  before 
Lord  Chief  Juftice  Lee,  for  publifhing  a 
pamphlet,  intituled,  The  Cafe  of  Alexander 
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Murray ,  Efqy  in  an  Appeal  to  the  people  of 
Xdreat  Britain.  This  piece  had  been  voted 
by  the  Houfe  of  Commons  to  be  an  im~ 
pudent ,  malicious ,  Jcandulous  and  [editions  li¬ 
bel  ;  and  the  Houfe  had  thereupon  addrefied 
the  King  to  profecute  the  author,  printer, 
and  publifher  thereof ;  and  the  author  hav¬ 
ing  left  the  kingdom,  the  profecution  fell 
upon  the  bookfeller.  The  FaU  of  the  pub¬ 
lication  was,  in  the  courfe  of  the  trial,  ve¬ 
ry  clearly  proved ;  and  the  judge,  in  hum¬ 
ming  up  the  evidence,  gave  it  as  his  opi¬ 
nion,  that  the  jury  ought  to  find  the  defen¬ 
dant^///)'*,  for  he  thought  the  publication 
was  fully  proved  j  and  if  fo,  they  could  not 
avoid  bringing  the  defendant  in  guilty.  But 
the  jury,  thinking  they  had  a  right  to  de¬ 
termine  the  matter  of  Law ,  as  well  as  the 
matter  of  Faff,  and  being  determined  to 
aflert  that  right,  did,  notwithflanding  the 
opinion  of  the  judge,  and  the  Vote  of  the 
Houfe  of  Commons,  acquit  the  bookfeliera 
by  bringing  him  infNot  guilty. 

No  thing  can  be  more  certain,  than 
that  a  cuftom  of  leaving  the  determination 

w 

of  what  books  or  pamphlets  are  or  are  not 
libels  entirely  to  the  judge,  mull  have  the 
mod:  fatal  tendency  with  relped:  to  the  li¬ 
berty  of  the  prefs.  Should,  in  any  future 
period,  the  people  of  England  be  governed 
by  a  corrupt,  opprefiive,  and  infamous  mi- 
niflry  •  which,  however  far  it  may  be  from 
being  the  cafe  at  prefent,  is  certainly  a  pof- 
fible  and  a  fuppofeable  cafe  *,  and  any  honed 
Englifhman  Ihouid  have  courage  and  pa- 
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triotifm  enough  to  expofe  the  bad  meafures 
of  fuch  a  miniftry,  and  to  guard  his  coun¬ 
trymen  againft  their  defigns ;  any  perform¬ 
ance  of  this  tendency,  though  written  with 
the  moft  upright  and  patriotic  intentions, 
would,  by  fuch  a  miniftry,  be  moft  cer¬ 
tainly  deemed  a  feditious  libel ;  and  it  is  no 
great  improbability  to  fuppofe,  that  they 
might,  in  fuch  a  cafe,  ftiould  a  profecution 
be  commenced,  get  feme  Juftice  of  the  Court 
of  King’s  Bench,  to  pronounce  that  it  was 
fo.  There  have  been  formerly  judges,  who 
were  at  the  beck  of  the  court,  and  there 
may  be  again.  If  then  the  Jury  are  not  to 
judge  of  the  Law,  as  v/ell  as  of  the  Fa£t, 
but  to  follow  implicitly  the  Judges  opinions; 
they  would  have  nothing  to  do  in  fuch  a  cafe, 
but  to  find  the  author  of  any  fuch  produc¬ 
tion  guilty.  And  thus  a  man  would  be  legally 
punifhed  for  an  a<ftion  as  a  crime,  for  which 
he  would  deferve  the  efteem,  and  the  thanks 
of  all  his  countrymen. 

We  have  a  remarkable  inftance  of  this  fort 
in  the  reign  of  James  the  Second.  James  having 
made  large  ftrides  towards  the  introduction 
of  Popery  and  Arbitrary  Power,  and  having 
affembled  an  army  of  fifteen  thoufand  men 
upon  Hounflow-heath,  in  a  time  of  pro¬ 
found  peace,  Mr.  Samuel  Johnfon,  a  cler¬ 
gyman,  publiftied  a  paper,  addrefled  to  the 
Proteftant  officers  and  foldiers  of  the  army  ; 
in  which  he  reprefented  to  them  the  bafe- 
nefs  and  infamy,  of  ferving  as  inftruments 
to  deftroy  the  religion  and  conftitution  of 
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their  country.  Whereupon,  as  this  paper 
was  very  difagreeable  to  the  court,  Mr.  John- 
fon  was  profecuted  in  the  Court  of  King’s 
Bench  for  writing  a  feditious  libel ,  and  his 
Jury  thought  proper  to  bring  him  in  guilty  ; 
upon  which  he  was  fentenced  to  (land  three 
times  in  the  pillory,  to  be  whipped  from 
Newgate  to  Tyburn,  and  to  pay  a  fine  of 
five  hundred  marks;  which  fentence,  after 
he  had  been  folemnly  degraded,  was  accord¬ 
ingly  executed  with  great  rigour. 

It  is  obvious,  that  if  the  portion  be  ad¬ 
mitted,  that  Judges  only  are  to  determine 
the  matter  of  Law  in  the  cafe  of  libels  *, 
every  man  is  liable  to  profecution,  and  to 
punifhment,  for  writing,  printing,  or  pub-? 
lifhing  any  book  or  paper  whatever,  which 
any  Judge  of  the  Court  of  King’s  Bench  may 
think  proper  to  deem  a  libel,  by  whatever 
motives  he  may  be  adtuated.  No  man  could 
write  or  publiili  any  thing  of  a  political 
kind  without  manifefi  danger,  however  up¬ 
right  his  intentions  might  be  in  fo  doing. 
Minifters  of  date  will  ever  deem  all  writings, 
which  oppofe  their  meafures,  libellous  and 
{editions  *,  and  the  more  truth  there  is  in  any 
publications  of  that  fort,  the  more  com¬ 
monly  will  they  be  irritated  by  them.  If 
then  the  pow'er  of  pronouncing  what  are  li¬ 
bels,  and  what  are  not,  reds  folely  in  the 
breads  of  the  judges,  can  it  be  a  difficult 
matter  for  a  minifter  to  puniffi  any  man,  who 
writes  with  any  degree  of  freedom  upon  the 
public  meafures?  Or  is  it  impoffible  to  fuppofe, 
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that  a  bad  minifter  may  find  fome  judge  ojf 
the  Court  of  King’s  Bench,  who  may  be  in¬ 
fluenced  by  the  court  ?  We  have  had  a  Jef- 
ferys  prefide  in  that  court,  and  we  may  have 
again.  An  d  is  there  any  Englifliman,  who 
thinks  the  liberty  of  the  prefs  of  the  higheft 
national  importance,  who  can  think  calmly 
of  fuch  a  power  being  lodged  in  fuch 
hands  ? 

In  fhort,  the  moft  innocent  book  or  pa¬ 
per  whatever,  may  be  deemed  a  libel.  Bax¬ 
ter’s  Paraphrale  on  the  New  Teftament  was 
deemed,  in  the  Court  of  King’s  Bench,  a 
feditious  libel ;  and  the  author  was  punifhed 
as  a  feditious  libeller.  No  impartial  man,  who 
ever  read  the  Cirifts  of  Sir  Richard  Steele,  can 
ever  think  it  confiftent  with  any  jufl:  preten- 
fions  to  the  freedom  of  the  prefs,  that  fuch 
a  performance  fhould  be  deemed  punifliable; 
and  yet  the  Crifts  was  voted  a  libel,  and  the 
author  expel  ed  the  Houfe  of  Commons  for 
writing  it.  How  ridiculous  is  it  to  pretend, 
that  the  people  of  England  have  the  liberty 
of  the  prefs,  if  it  be  admitted,  that  the 
judges  can  pronounce  any  book  a  libel  that 
they  think  proper  ?  Mud  not  every  intelli¬ 
gent  foreigner  laugh  at  fuch  a  pretenfion  ?. 
It  is  true,  authors  and  bookfellers  may,  not- 
withftanding,  write  and  pubiifh  what  they 
pleaie  •,  but  if  this  principle  be  admitted, 
they  mu  ft  always  do  it  at  their  peril. 

If  then  this  be  the  certain  coinfequence 
of  admitting  this  propofition,  That  Juries 
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are  only  judges  of  matters  of  F?M,  and  not- 
of  the  matter  of  Lawy  as  it  moft  evidently 
appears  to  be,  -muft  not  every  friend  to  li¬ 
berty  be  alarmed  at  fo  dangerous  a  pofition  ? 
and  more  efpecially  when  it  is  advanced 
From  our  benches  of  juftice,  and  by  thofe 
whofe  eloquence  and  abilities  render  them 
the  more  capable  of  maintaining  a  falfe 
hypothecs  ?  But  as  it  appears  manifeftly  to 
be  inconfiftent  with  the  original  defign  and 
inftitution  of  juries,  to  fuppofe  that  they 
have  not  a  right  to  judge  of  Law ,  as  well 
as  Faff ;  as  it  appears  to  have  been  the  opi¬ 
nion  of  fome  of  the  beft  and  ableft  lawyers, 
that  they  have  that  right ;  as  it  is  notorious, 
that,  in  many  cafes,  fuch  as  in  trials  for  mur¬ 
der,  ts>c.  juries  do  conftantly  determine  the 
Law,  as  well  as  the  Fa<ft ;  as  it  is  certain, 
that  they  have  actually  exerted  this  right  in 
the  cafe  of  libels,  and  other  fimilar  cafes, 
when  they  have  had  fpirit  and  honefty  enough 
to  do  their  duty  *,  and  as  the  leaving  the 
determination  of  the  matter  of  Law  to  the 
Judges  only,  is  manifeftly  attended  witli 
confequences  fo  fatal  to  the  liberty  of  the 
prefs  v  furely  a  right  of  fuch  importance 
ought  not  to  be  given  up  upon  the  mere 
diEtum  of  any  lawyer,  how  great,  how  emi¬ 
nent,  how  powerful  foever. 

It  is  eafy  to  conceive  why  fome  judges 
pnay  have  been  willing  to  advance  this  pofi¬ 
tion,  becaufe  it  tends  to  encreafe  their 
power  ;  and  may  enable  them  the  better,  oa 
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jcnany  occafions  to  carry  a  favourite  point, 
lJut  the  bare  affertion  of  any  judge,  any 
more  than  of  an  inferior  lawyer,  d^es  not 
make  Law.  And  certainly  the  mere  opinions 
and  afiertions  of  many  lawyers,  if  many 
could  be  produced,  ought  not  to  balance 
againft  the  confequences,  which  feem  natUr- 
pally  to  refult  from  admitting  the  dodtrine 
which  has  here  been  controverted  ;  efpecial- 
ly  if  thofe  opinions  do  not  appear  to  be 
really  founded  in  Law  ;  but  to  be  contrary 
to  the  fpirit  of  it,  and  to  thole  principles  of 
right  reafon,  upon  which  all  law  is,  or  ought 
to  be,  founded. 

Juries  have  the  more  reafon  to  be  up¬ 
on  their  guard  in  cafes  of  this  nature,  againft 
any  incroachments  on  their  rights,  fince  the 
cuftom  of  profecutions,  in  the  Court  of 
King’s  Bench,  by  informations  only,  in  erh 
minal  cafes,  has  unhappily  arifen  to  fuch  a 
height  *  by  which  means  the  iubjedt  is 
drawn  into  hazard  of  liberty  and  eftate, 
without  prefentment  or  indidtment  of  a 
Grand-jury ;  and  is  thereby  deprived  of  that 
great  and  good  outguard  of  his  liberty  and 
property,  the  Inqueft  by  oath  of  twelve 
men,  before  he  jhould  be  brought  t* 
trial. 

■  "Qu<  >  ->>  v,'V;  .  .....  j  "  '•  ,  .  »• 

If  the  principles  which  have  been  adr 
vanced  in  this  little  piece  are  juft ;  and  if 
the  confequences  which  have  been  pointed 
put,  do,  in  reality,  naturally  refult  from 
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the  do&ririe  which  hath  been  here  oppo* 
fed  ;  every  uncorrupted  Englilhman,  every 
friend  to  freedom,  of  whatever  party,  muft 
be  alarmed  at  the  propagation  of  it ;  and 
be  heartily  and  warmly  difpofed  to  op- 
pofe  whatever  hath  a  tendency  fo  fatal  to 
the  public  liberty. 
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